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BRIEF FOR THE APPELLEE 


Preliminary Statement 

Appellant, Gary Warren, also known as Michael Chunn, 
appeals from a judgment of the United States District 
Court for the Eastern District of New York (Weinstein, J.) 
entered October 18, 1974 following a plea of guilty to a 
charge of conspiracy to violate the federal narcotic laws 
(T. 21 U.S.C. §§ 846 and 963). He was sentenced to a 
prison term of six years, to run concurrently with a sen¬ 
tence imposed by the United States District ( ourt lor the 
Southern District of Florida. He is currently incarcerated. 
Appellant’s plea of guilty was entered following the denial, 
after a hearing, of his motion to dismiss the indictment on 
the broad ground that he had been illegally expelled from 
Brazil and sent to the United States. The Government ex¬ 
pressly consented to preserving appellant’s appeal. 




2 


On this appeal, appellant contends for the first time 
that the District Court should have divested itself of jurisdic¬ 
tion where appellant, an American citizen, who admittedly 
was not physically mistreated, was arrested in Brazil by 
Brazilian authorities who stated that they were acting on 
information that he was wanted in the United States for 
murder as well as narcotics trollicking. This partially in 
correct information (appellant was not wanted for murder), 
so the argument runs, constituted a fraud which invalidates 
the jurisdiction of the District Court. 

Statement of the Case 

( 1 ) 

On November 1, 1973, appellant was indicted in the 
Kastern District of New York, along with nine other per¬ 
sons, for conspiring to import, possess and distribute co¬ 
caine. The term of the conspiracy was alleged to have been 
from September, 1972 until the tiling of the indictment. On 
tin- day the indictment was filed, Judge Anthony J. Travia 
issued a bench warrant commanding appellant's arrest. 

On June lti, 1974, appellant was arrested at John F. 
Kennedy International Airport by special agents of the 
Drug Enforcement Administration. Earlier that day, appel¬ 
lant had been expelled from Brazil, where he had been 
living under an assumed name, and in the custody of 
Brazilian agents, placed on board an airplane due to arrive 
in New York t'itv. He was arraigned the next day before 
Judge Jack B. Weinstein, to whom the case had been as¬ 
signed under the individual assignment system. 

On June 24, 1974 appellant’s counsel advised Judge 
Weinstein that his client was disposed to plead guilty but 
that lie wished to explore the possibility of also disposing 
of other charges against him in Florida and California. 
Government counsel was aware of these efforts and, speak- 
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nig on behalf of both, defense counsel requested “ . . . a 
little bit more time . . . to work out the different entangle¬ 
ments that the defendant has in California and Miami and 
mavbe save the court ultimately some time and trouble" 
I Iranscript of dune 24, 1!)74, p. 5). The matter was then 
adjourned to the next day. Defense counsel did not in¬ 
form the Court that appellant intended to contest the 
legality of hi expulsion from Brazil, nor had any formal 
motion papers, raising this issue, previously been tiled. 

The following day, the parties appeared before Judge 
Weinstein and advised the court that, although there had 
been no multi-jurisdictional coordination of the charges 
against appellant, there would nonetheless be a plea of 
guilty to the Eastern District indictment (3-4).* Counsel 
requested, however, that Indore any plea be taken that a 
hearing lie held to determine “whether or not the manner 
in which [appellant] was brought into this country comes 
under the [Tuscan ino] case.”** Defense counsel, other than 
expressing a vague belief that appellant “was denied due 
process . . . when brought in in the manner he was” (id.) 
offered no specific allegations, but stated that lie “would 
like to preserve that issue on appeal ...” ( id .).*** Judge 
Weinstein then offered appellant the opportunity to, as his 
counsel stated, “[make] out a prima fade case” (5) which, 
if successful, would put the Government to its proof. 
Government counsel stated that, if it came to that, cables 
would have to be obtained as well as contact made with the 
Brazilian Government (4-5). 

* Page references in parenthesis refer to the transcript of 
June 25, 1974. That transcript has been reproduced in the Gov¬ 
ernment’s Appendix and references thereto are to the original 
pages. 

** United Stales V. Toscanina, 500 F.2d 267 (2d Cir.), petition 
for rehearing en banc denied, 504 F.2d 1380 (1974). 

Counsel made no claim that appellant had been expelled 
from Brazil through “fraud” much less that the specific fraud 
lay in the alleged false impression of the Brazilian authorities 
that appellant was wanted in the United States for murder as 
well as drug dealing. 


t 
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Following a short recess, appellant took the witness 
stand and testified to the following: 

In November 1073, appellant, a twenty-eight year old 
United States citizen, and his wife had been living in 
Bogota, Colombia, for approximately thirty days (44, 17). 
Appellant was using an American passport in the name of 
“Walter Smith" (17). At about that time Colombian 
agents, accompanied by persons who, according to appellant 
“looked American", went to his house and sought to arrest 
him (8, 15-1(1). Appellant closed the door of his house on 
the hand of one of the Colombian agents, catching the 
agent's finger in it, and escaped through the back door 
( 1 ( 5 , 20 - 21 ). 

Appellant then traveled to Ecuador using another false 
passport, this time in the name “Luis Bruno Alcorta" (IS). 
He remained in Ecuador for approximately two weeks and 
traveled to Brazil via Peru, arriving in Rio de Janeiro, 
Brazil on January 1. 1071. Using the “Luis Bruno Alcorta” 
passport, appellant obtained a Brazilian document which 
permitted him to work (21-23). 

Approximately six months later, on the morning of June 
12, 1074, five Brazilian police officers came to his apartment 
and arrested him while he was asleep in bed (10, 2(5). He 
was handcuffed and told that “they had been notified by the 
American authorities that [he] had murdered an American 
agent and also had been trafficking” (10, 2(5). Appellant 
was then taken to the “Central Office" in Rio de Janerio 
where he was questioned for approximately six hours to 
determine his identity (10). lie was not questioned con¬ 
cerning narcotics (30). Moreover, this was the only time 
that he was interrogated while in Brazilian custody (32). 

Appellant testified that he was not physically mistreated 
and that he had made no statement to the Brazilians (11). 
However, he testified that he was told that if he did not tell 





the Brazilians his correct identity, his wile, then eight 
months pregnant, would be incarcerated (11-12). Despite 
this alleged threat, he never admitted his true name (30). 

After this initial interrogation, appellant was taken to 
a detention facility used for persons awaiting court process¬ 
ing (31). After two days there, lie was brought to police 
headquarters for fingerprinting and photographing follow¬ 
ing which he was then returned to detention. Oil one occasion, 
while in detention, an American Vice-Consul came into the 
jail, looked at him, and left without saying anything (12). 
After another two days, he was taken by two Brazilian 
agents to the airport, handcuffed and placed aboard Pail 
American Flight No. 201 destined for John F. Kennedy 
International Airport (12-14). There had been no Brazilian 
deportation hearings because, as appellant testified, he was 
told that if his pregnant wife had her baby in Brazil, he 
could not be “extradited” (32). 

Aboard the airplane, accompanied by two Brazilian 
agents, he remained handcuffed (14, 32). Beyond the dis¬ 
comfort occasioned by the handcuffs, appellant was not 
physically harmed by the Brazilian authorities (32-33). 

( pon his arrival at John F. Kennedy International Airport, 
appellant was arrested by special agents of the Drug En¬ 
forcement Administration (15). 

At the conclusion of appellant's testimony, Judge Wein¬ 
stein, having given “the maximum possible weight to 
[appellant’s| testimony” (41), found as follows: 

The facts as 1 find them now are that the de¬ 
fendant was in Colombia illegally. He was using a 
false passport. That Colombian Agents were seeking 
to question him. That he used violence on one 
Colombian Agent and he escaped from Colombia, 
undoubtedly in violation of the criminal laws of 
Colombia. 
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It was perfectly justified I think, assuming there 
were United States Agents involved which I am not 
sure about, but assuming there were, a false United 
States Passport was being used and it was appro¬ 
priate for United States Agents to be cooperating 
with Colombian Agents in such an investigation of 
the violation of both Colombian and American crim¬ 
inal law. Certainly no improper conduct on the 
part of the American or Colombian Agents is shown. 

The defendant then went to Ecuador. He was in 
Ecuador in violation, undoubtedly, of the Ecuadorian 
criminal law because he was using a false passport 
and gained entry into that country using a false 
passport. 

He entered Brazil using a false passport in viola¬ 
tion of the laws of Brazil. He also obtained a false 
work permit, undoubtedly in violation of the crim¬ 
inal laws of Brazil. It was perfectly appropriate for 
him to be investigated by Brazilian Authorities and 
to be taken in for questioning. Having entered the 
country illegally and being there illegally it was ap¬ 
propriate for him to be expelled, lie had no busi¬ 
ness being in Brazil under a false passport and it 
would have been appropriate, I think under the laws 
of most civilized nations to handle the matter in just 
that way. 

The defendant had no right to be in the country 
and had falsely entered, that is be had entered using 
false credentials. They had a right to put him on 
the plane to send him out and since he was an Ameri¬ 
can Citizen the place to send him was back to 
America. I think that would [be] standard practice 
throughout the world. 

There is no indication at all that the American 
Authorities participated in any of the activities in 
Brazil and it was perfectly appropriate for the 
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Brazilian Authorities to contact American Author¬ 
ities by telephone, as your client has testified, and 
the defendant has testified, to determine whether 
there was a man like Alcorta or Mr. Smith or whether 
he was in fact Mr. Warren or Michael Chunn. No 
physical violence was used at any time. 

Lack of a hearing was apparently a result not of 
an attempt to deny the defendant any of his Brazilian 
rights, whatever they might have been, but rather an 
attempt to show some compassion towards his preg¬ 
nant wife. 

I do not see in what way the American Author¬ 
ities can be said to be at all at fault or to have 
violated this defendant’s Constitutional Rights (33- 
37). 

In addition. Judge Weinstein, during the course of the 
legal argument which followed, found that there was “no 
basis’’ for counsel’s statement that appellant had “left” 
Colombia “partly through the instigation of American au¬ 
thorities” (37). Judge Weinstein also found that appellant 
had been living in Brazil under “a fraudulent passport and 
using fraudulent work papei.V (37), and that appellant 
was “using a false Ecuadorian visa” (39). Finally, Judge 
Weinstein found that there had been “. . . no showing what¬ 
soever that anything illegal was done by American officials 
. . .” (40); that appellant “was not brought in by abduc¬ 
tion” and that “[n]o treaty was violated” (42). Then, 
after reading the following language in Toxcanino : (500 
F.2d at 280 n. 9) 

“The Constitution, of course, applies only to the cou- 
- duct abroad of Agents acting on behalf of the United 
States, ft does not govern the independent conduct 
of foreign officials in their own country. Whether or 
not the United States Officials are substantially in¬ 
volved or foreigners are acting as their agents or em¬ 
ployees, is a question of fact to be resolved in each 
case.” 
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Judge Weinstein stated: 

I (ind, as a matter of fact, that United States Oflicials 

were not substantially involved. (42) 

* * * * * 

Procedures used by the Brazilian authorities were in 
fact not shocking and did not violate any concept of 
Koarhin [sic). This defendant's rights under the 
Constitution of the United States were not violated. 
This Court has jurisdiction to proceed in this case. 
(43) 

At no time during the foregoing proceedings did appel¬ 
lant's counsel urge that appellant’s expulsion was the prod¬ 
uct of the “fraud" which he nows asserts on appeal. 

ARGUMENT 

Appellant's contention that his expulsion from 
Brazil was procured by fraud is neither cognizable 
on this appeal ncr, if cognizable, meritorious. 

Appellant now contends, based upon a passing comment 
in his testimony, that the District Court had no jurisdiction 
over him by virtue of this Court's decision in United States 
v. Toscanino, 300 F.2d 267 (2d Cir.), petition for rehearing 
in han<- denied, 504 I\2d 1380 (1074). Taking his testi¬ 
mony at full breadth, which we agree must be done, he 
argues that Brazilian authorities would not have expelled 
him to the United States had they not been under the false 
impression that he was wanted in the United States for 
murder as well as his narcotics activities. Accordingly, he 
contends that such a “fraud’’ falls within this Court’s deci¬ 
sion in the Toscanino case. We disagree. 

Initially, it should be pointed out that appellant now 
presses a claim that was neither raised nor argued in the 
District Court. For the first time, he contends that his 
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expulsion from Brazil was illegal because American author¬ 
ities had allegedly furnished false information to Brazilian 
authorities. Appellant did testify, at the hearing, that he 
had been told by the arresting Brazilian police that they 
were informed by American authorities that he was wanted 
in the l nited States for murder and narcotics trafficking. 
However, at no time during the making of the oral motion 
to dismiss the indictment or during argument of the motion 
was this testimony mentioned or relied upon. Moreover, 
any claim of fraudulent behavior by American authorities 
is absent from the record below. 

Indeed, the sole ground for the motion in the District 
Court was that appellant had been brought into this country 
in a manner that somehow, though unspecified, violated the 
standards set forth in United States v. Toscanino, su/ira. 
At the argument in the District Court, it was urged that 
the illegality consisted in the failure of Brazil to follow 
regular procedures (40). Therefore, since the issue on this 
appeal was not raised and treated below appellant should 
be precluded from raising it on appeal. See United States 
v. Indiriglio, 352 F.2d 276, 279-280 '2d Cir. 1965); United 
States v. Luster, 342 F.2d 763, 764 (6th Cir. 1965) ; John¬ 
ston V. United States, 254 F.2d 239, 241 (8th Cir. 1958) ; 
Morales v. United States, 373 F.2d 527 (9th Cir. 1967); 
Johnson v. Patterson, 367 F.2d 268 (10th Cir. 1966). 

Even if this Court should take cognizance of appellant's 
belated argument, it is clear that this Court’s recent deci¬ 
sion in United States ex rel. Lujan v. Oengler, — F. 2d _ 

(2d Cir. Slip opinions, 1197; January 8, 1975) disposes of 
appellant’s argument.* 

* Appellant’s brief was written prior to the date that Lujan 
was decided and appellant has not sought leave to file a supple¬ 
mental brief analyzing Lujan. The argument of this appeal has 
been set for February 13. In the event, therefore, that appellant 
should file a reply brief, the United States respectfully requests a 
reasonable time in which to respond. 
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In Lujan this Court hold thut not every abduction is vio¬ 
lative of due process (Slip. Op. 1204). According to the 
Lujan analysis, it is only where there is “that complex of 
shocking governmental conduct,” such as was alleged in 
the Tottcanino case, involving “the use of torture, brutality 
and similar outrageous conduct” that a “simply illegal ab¬ 
duction” is converted into one which eontrovenes due 
process (Slip Op. 1203-1204). The effect of this opinion 
was to clarify the Toscanino case and to reaffirm the tradi¬ 
tional A cr-Fnshic rule, except where there is a “set of in¬ 
cidents like that in Toscanino" (Slip. Op. 1205). 


Consequently, the Toscanino dictum, relied upon by ap¬ 
pellant, to the effect that since in civil cases, the use of 
iraud to secure a defendant’s presence vitiates jurisdiction, 
a like result should obtain in criminal cases, is not con¬ 
trolling. Indeed, Lujan himself was lured from Argentina 
bv a trick or fraud employed by American agents. Hut, 
and this appears critical to the analysis, there was no ac¬ 
companying inhumane governmental behavior (Slip. Op. 
1200). Therefore, the rule that this civil analogy does not 
pertain to criminal cases, In Rc Johnson, 107 U.S. 120, 120 
(1S1I0); United States v. Sobcll, 142 F. Supp. 514, 542 
(Sdt.X.V., 1950), aff’J, 242 F.2d 520 (2d Cir.), ccrt. denied, 
355 U.S. 873 (1957), is still viable, absent an allegation of 
shocking or outrageous governmental conduct. 


Finally, Judge Weinstein’s findings, supported by the 
record, that appellant was not brought “in[to the United 
States] by abduction” (42) and that “[tjhere is no indica¬ 
tion that American authorities participated in any of the 
activities in Brazil” (30), renders appellant’s argument 
frivolous. Certainly Brazil is free to expell whomever it 
chooses and for whatever reasons it chooses. Hence, it is 
absurd to argue that Brazil would not have expelled appel¬ 
lant had it been known that he was only wanted in the 
United States for narcotics trafficking and not also for 
murder. Moreover, there is no claim that Brazil has lodged 
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a protest or objection to the fact that it allegedly was pro¬ 
vided partially erroneous information. By itself, this omis¬ 
sion appears fatal. Cf. United States ex rcl. Lujan v. Ceng- 
ter, supra, at Slip Op. 1206 and n. 8. 

CONCLUSION 

The judgment of conviction should be affirmed. 

February 3, 1975 

Respectfully submitted, 

David G. Tracer, 

United States Attorney, 
Eastern District of New York. 

Pai l B. Burcman, 

Bernard J. Fried, 

Assistant United States Attorneys, 

Of Counsel. 
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